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Recording telephone calls could be a risky business
Wed April 2 2008

On the Cutting Edge / Brian T. D. Bowman

In this hypersensitive privacy era, a frequent question of readers is
whether it is legal to record telephone calls to which you are a party

without the other party's knowledge or consent. The answer to this
question largely depends on who is doing the recording.

In business circles, you hear many professionals advise that it is legal to record telephone
calls as long as one of the parties consents to the recording. This assertion stems from the
Criminal Code, which provides that it is not a criminal offence to record a telephone call
between two people so long as one of the parties consents to the recording.

But the Criminal Code is not the final word from a privacy standpoint.

If a party recording a telephone call is doing so in the course of a commercial activity, then
the relevant private sector privacy law will be applicable. For example, the Personal
Information Protection and Electronic Documents Act (PIPEDA) generally requires
businesses to obtain the consent of customers before recording telephone calls.

This is why many telephone customer support services disclose to you at the beginning of
calls that they are, in fact, recording.

It should also be considered whether recording telephone calls in certain circumstances
constitutes a common law invasion of privacy or a violation of provincial laws, such as
Manitoba's Privacy Act, that enshrine the violation of privacy as a tort.

The Manitoba Privacy Act, for example, provides that recording telephone calls by a lawful
party to the call is not an invasion of privacy in and of itself. It is possible, however, that
particular uses of these recordings may still be an invasion of privacy.

It is noteworthy that laws such as Manitoba's Privacy Act are not in place in most other
Canadian provinces such as Ontario. Nonetheless, several court cases in Ontario have
suggested the potential existence of a tort of invasion of privacy as a "logical result of the
existence of privacy rights."

The door has been left open for recognizing the right of privacy as a common law tort. An
Ontario court awarded a plaintiff $500 in a 1980s case where a defendant had recorded a
telephone call. The plaintiff discovered the existence of the tape and warned the defendant
that if the recording were used he would be sued.
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Nonetheless, the defendant played the recording at a council meeting and, as a result, the
recording was printed in a local publication. More recent cases in Ontario that have
considered the tort of invasion of privacy suggest that the law in this area is far from
settled.

For the most part, the common law invasion of privacy with respect to recording telephone
calls without the consent of the other party can be considered unsettled across Canada.

The prudent thing to do in most circumstances is to only record telephone calls with the
consent of the other party. If this is not practical, however, you should be aware that such
recordings have the potential of attracting legal liability for a violation of the other party's
privacy.

Brian Bowman is a business lawyer at Pitblado LLP with a specialization in privacy, access to
information, technology and intellectual property law. He can be reached at (204) 956-3520
or bowman@pitblado.com. This column is intended for general information purposes only
and should not be construed as legal advice.
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